
  

 
Report of the Executive Board on agenda item 11 in accordance with s. 221 para. 4 sentence 
2 in conjunction with s. 186 para. 4 sentence 2 AktG  

In accordance with s. 221 para. 4 sentence 2 in conjunction with s. 186 para. 4 sentence 2 AktG, the 
Executive Board submits the following report on agenda item 11, outlining the reasons for the 
proposed authorization to issue conversion or warrant bonds, profit participation rights or income 
bonds or a combination of these instruments under exclusion of shareholders' subscription rights:  
 
In accordance with the resolution passed by the shareholders at the Annual General Meeting on 
April 16, 2015, under agenda item 8, the Executive Board was authorized to issue warrant and/or 
convertible bonds with an aggregate nominal value of up to EUR 750,000,000.00 until April 15, 2020, 
and to grant or impose option rights or obligations to/on the holders or creditors of warrant bonds 
and/or conversion rights or obligations to/on the holders or creditors of convertible bonds with respect 
to no-par value shares of the Company that account for a pro-rata amount of up to a total of EUR 
51,903,633.82 of the nominal capital. A corresponding contingent capital for servicing such bonds is 
available (s. 4 para. 6 of the Articles of Association). As this authorization to issue bonds has expired 
in the meantime, it shall be renewed. For servicing bonds under the new authorization, a new 
contingent capital is to be created. 
 
Thus, item 11 on the agenda of this year's Annual General Meeting provides that the Executive 
Board shall once again be authorized to issue warrant or convertible bonds in bearer or registered 
form, profit participation rights or income bonds or a combination of these instruments (hereinafter 
jointly referred to as "bonds") with an aggregate nominal value of up to EUR 750,000,000.00, once 
or several times, until November 25, 2025, and to grant or impose conversion or option rights and/or 
obligations to/on the holders of such bonds with respect to no-par value  shares of the Company, 
which account for a pro-rata amount of up to a total of EUR 52,000,000.00 of the nominal capital, in 
accordance with the specific terms and conditions governing the bonds. 
  
Adequate capital resources are an essential basis for the development of our Company. In this 
context, warrant or convertible bonds, in particular, are funding tools that initially provide debt finance 
at a favorable interest rate to the Company, which may later retain these funds as equity. Thus, the 
proposed authorization will allow the Executive Board, acting with the consent of the Supervisory 
Board, to secure flexible and timely finance in the interests of the Company, in particular when 
favorable capital market conditions arise. The generated conversion and option premiums will benefit 
the Company. The further possibility of establishing conversion or option obligations in addition to 
granting conversion or option rights extends the scope for structuring this financial instrument. 
 
 
a) Issue of warrant and convertible bonds and authorization to exclude shareholders' 

subscription rights  

In principle, the shareholders are lawfully entitled to subscribe for bonds carrying conversion or 
option rights and/or obligations (s. 221 para. 4 in conjunction with s. 186 para. 1 AktG). For 
facilitating technical handling, the bonds may also be issued to a credit institution or a consortium 
of credit institutions with the obligation to offer them to the shareholders for subscription (indirect 
subscription right in accordance with s. 186 para. 5 AktG).  

 
aa) However, as is common practice, and acting with the consent of the Supervisory 

Board, the Executive Board shall be authorized to exclude shareholders' subscription 
rights for fractional amounts. This will allow for the authorization to be exercised on 
the basis of rounded figures while facilitating the technical handling of the issue 
process.  

 
 



bb) Apart from that, it shall be possible to exclude shareholders' subscription rights, 
insofar as this is necessary to provide the possibility of granting subscription rights for 
new bonds to creditors of previously issued bonds, if this is laid down in the terms 
and conditions governing the bonds. As a rule, the terms and conditions of such 
bonds provide for protection against dilution. If and when further bonds carrying 
subscription rights are issued to shareholders at favorable conditions subsequent to 
the issuance of such bonds, the value – ceteris paribus – of the option and/or 
conversion rights held by the creditors of bonds will be reduced. For the purpose of 
protecting the creditors of bonds, the latter are usually either granted a reduction in 
the option and/or conversion price or a subscription right for new shares or bonds 
equal to that of shareholders in the event of subsequent issues of shares or bonds 
carrying shareholders' subscription rights. In this particular case, the creditors of 
bonds are thus treated as though they have already exercised their option or 
conversion rights and/or fulfilled their conversion or option obligations, as the case 
may be. An exclusion of shareholders' subscription rights is necessary to enable the 
Company to grant such subscription rights to the creditors of bonds. In economic 
terms, it may be more advantageous for the Company to grant creditors bonds 
instead of reducing the option and/or conversion price. By granting bonds instead of 
lowering the option and/or conversion price, the Company may, if necessary, achieve 
a higher issue price for the shares to be issued in connection with the conversion or 
exercise of an option.  
 

cc) Furthermore, acting with the consent of the Supervisory Board, the Executive Board 
is authorized to exclude shareholders' subscription rights if the issue of bonds 
carrying conversion or option rights and/or conversion obligations is effected at a price 
that is not materially below the market value of such bonds. This allows the Company 
to rapidly and flexibly take advantage of market opportunities while attaining more 
favorable conditions regarding the interest rate and the issue price of the bond by 
stipulating terms and conditions in line with the market. It would not be equally 
possible to set terms and conditions close to the market and ensure a smooth 
placement while preserving subscription rights.  

 
In the event of an exclusion of shareholders’ subscription rights, the provision under 
s. 186 para. 3 sentence 4 AktG shall apply mutatis mutandis pursuant to s. 221 para. 
4 sentence 2 AktG. This is to ensure that there will be no significant dilution of the 
financial value of the shares. Whether or not such a dilutive effect will occur in 
connection with the issue of bonds carrying conversion or option rights and/or 
obligations under exclusion of shareholders' subscription rights can be ascertained by 
computing the theoretical market value of the bonds on the basis of recognized 
methods of mathematical finance and comparing it with the issue price. If, after due 
examination, such issue price is only marginally below the theoretical market value at 
the time the bond is issued, an exclusion of subscription rights is permitted according 
to the spirit and purpose of the provisions under s. 186 para. 3 sentence 4 AktG due 
to the negligible markdown, since the computed market value of a subscription right 
will drop close to zero so that the shareholders will not suffer a notable economic 
disadvantage as a result of the exclusion of their subscription rights. For this reason, 
the resolution provides that the Executive Board, before issuing bonds carrying 
conversion or option rights and/or obligations and after performing a due examination 
of the situation, must come to the conclusion that the planned issue price will not give 
rise to a notable dilution of the value of the shares. Irrespective of such examination 
by the Executive Board, a determination of conditions and terms in line with the market 
and, thus, the avoidance of a significant dilution in value will be guaranteed by 
implementing a bookbuilding procedure. Within the framework of this procedure, 
bonds are offered at a fixed issue price; however, individual terms and conditions 
governing the bonds (e.g. interest rate and term, as the case may be) are determined 



on the basis of bids submitted by investors, which leads to a determination of the total 
value of the bond in line with the market. All of this ensures that no significant dilution 
in the value of the shares occurs as a result of the subscription rights being excluded. 
Moreover, at all times the shareholders have the possibility of retaining their share of 
the Company's nominal capital by purchasing shares on the stock market, even after 
the exercise of conversion or option rights or the occurrence of a conversion or option 
obligation, as the case may be. On the other hand, the authorization to exclude 
shareholders' subscription rights enables the Company to set terms and conditions 
close to the market while offering a maximum degree of security regarding the 
placement with third parties and allowing for the exploitation of favorable market 
conditions at short notice. 
 
The legal limit of 10% of the Company's nominal capital applicable to exclusions of 
shareholders' subscription rights as stipulated under s. 186 para. 3 sentence 4 AktG 
must be complied with in accordance with the content of the resolution. A 
corresponding provision in the authorizing resolution also ensures that the 10% 
threshold is not exceeded in the event of a capital reduction, as it is expressly 
stipulated that the authorization to exclude shareholders' subscription rights must not 
exceed 10% of the nominal capital, neither at the time this authorization comes into 
effect nor at the time it is exercised. New shares issued ex-rights under an authorized 
capital pursuant to s. 186 para. 3 sentence 4 AktG during the term of this authorization 
up to the issue of bonds carrying conversion or option rights and/or obligations without 
subscription rights in line with s. 186 para. 3 sentence 4 AktG are counted towards 
the aforementioned 10% limit. In addition, this offsetting arrangement will include 
treasury stock disposed of by the Company in accordance with s. 186 para. 3 
sentence 4 AktG under exclusion of shareholders' subscription rights during the term 
of this authorization up to the issue of ex-rights bonds carrying conversion or option 
rights and/or obligations, as the case may be. 
 

 
dd) Bonds may also be issued in exchange for contributions in kind, in particular for the 

purpose of company mergers or the acquisition of companies, parts of companies, 
investments in companies or other assets, if this is in the interests of the Company. 
In this case, acting with the consent of the Supervisory Board, the Executive Board is 
authorized to exclude shareholders' subscription rights provided that the value of such 
contribution in kind is commensurate with the hypothetical market value of the bonds 
as computed on the basis of recognized methods of mathematical finance. In 
appropriate individual cases, this also opens up the possibility of using bonds as an 
acquisition currency, for instance in connection with the acquisition of companies, 
investments in companies and other assets. Thus, during negotiations, it might 
actually be necessary to provide consideration in forms other than cash. The 
possibility of offering bonds for consideration creates advantages when competing for 
interesting acquisition targets while providing the necessary leeway that allows the 
Company to take advantage of opportunities arising in connection with the acquisition 
of companies, parts of companies, investments in companies or other assets without 
affecting its cash position. This may also make sense in the light of an optimal 
financing structure. On a case-by-case basis, the Executive Board will carefully 
examine whether to make use of the authorization to issue bonds carrying conversion 
or option rights in exchange for contributions in kind under exclusion of shareholders' 
subscription rights. It will only do so if this is in the interests of the Company and its 
shareholders.     
 

ee) The following applies to all cases of exclusion of subscription rights (except for 
fractional amounts): The Executive Board may not make use of the authorization to 
issue bonds carrying conversion or option rights and/or obligations under exclusion 



of shareholders' subscription rights on the basis of the authorizing resolution with 
respect to the proportion of the pro-rata nominal capital attributable to shares issued 
or disposed of under exclusion of shareholders' subscription rights based on other 
authorizations granted to the Executive Board. This ensures that the overall cap of 
10% of the Company's current nominal capital on the issuance and/or sale of shares 
under exclusion of shareholders' subscription rights will not be exceeded under any 
circumstances. This offsetting arrangement shall be cancelled and the original 
authorization volume shall be available again as soon as a subsequent Annual 
General Meeting renews the Executive Board's authorization to issue or dispose of 
shares under exclusion of shareholders' subscription rights. 

 
b) Issue of profit participation rights and income bonds and authorization to exclude 

subscription rights 

 
Insofar as profit participation rights or income bonds not carrying conversion or option rights 
and/or obligations are to be issued, the Executive Board, acting with the consent of the 
Supervisory Board, will be authorized to exclude shareholders' subscription rights in their 
entirety when these profit participation rights or income bonds have the characteristics of a 
debenture, i.e. when they do not convey membership rights in the Company, fail to grant a share 
in liquidation proceeds and when the respective yield is not computed on the basis of the level 
of net income for the year, net earnings or the dividend. Moreover, in such a case, the payable 
interest and the issue price of the profit participation rights or income bonds must reflect the 
current market conditions prevailing at the time of issuance.  
 
When the aforementioned requirements are met, the exclusion of shareholders' subscription 
rights will not negatively impact on the shareholders, since the profit participation rights and/or 
income bonds neither convey membership rights nor grant a share in the liquidation proceeds 
or profit of the Company.  

 
c) Creation of a new contingent capital 

 
The purpose of the proposed Contingent Capital 2020 (s. 4 para. 6 of the Articles of Association) 
is to service the conversion or option rights that come with the bonds and/or meet conversion or 
option obligations in relation to shares of the Company. Apart from that, such conversion or 
option rights and/or obligations, as the case may be, could be serviced by means of other forms 
of consideration, for instance by delivering treasury stock or shares issued under authorized 
capital.   
 
Presently, there are no concrete plans to exercise the proposed authorization. The Executive 
Board will only make use of the authorization to issue bonds if this is in the best interests of the 
Company and its shareholders. The Executive Board will inform the shareholders about any 
utilization of this authorization at the next Annual General Meeting, respectively. 
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